
Council of Advice 
Raad van Advies 

To Hi s Exc e ll e nc y th e Gov e rnor of S int Maarte n 
drs. E.B. Holiday 
Falcon Drive # 3 
Harbour View 
Sint Maarte n 

RvA No. SM -03115 DIV 

Stre ngtlie n ing Ou r (j)el1locracy 

Subject: Request for advice pursuant to Article 3, second paragraph , of the 
National Ord inance on the Promotion of Integrity of Ministers. 

Advice: With reference to your request dated Decem ber 23 , 2015 for the 
opinion of the Council of Advice (here inafte r: th e Council) on the 
abovementioned subject and the discussion thereof at the meeting 
of the Council on January 5, 2016, and the adoption thereof at the 
meeting of the Council on January 5, 2016, the COt1l1cil informs 
you as follows. 

Under article 3, first paragraph , of the National Ordinance on the 
Promotion of Integrity of Ministers, the prime minister decides 
which business interests and other ancillary positions and 
activities of the ministers are undesirable with a view to a proper 
performance of the duties as a minister Ol' the preservation of the 
impartial ity and independence Ol' the confidence therein . 
Regarding the decision to be made , the prime minister will seek 
the advice of the Council and the General Audit Chamber as weIl. 

With regards to the prime minister , Article 3 , sixth paragraph , 
indicates that the Council of Advice decides which business 
interests , other positions and ancillary activities are undesirable . 
The advice of the General Audit Chamber will be sought for this. 

I. General comments 

a. Substantive requirements Jor the ·written statements 
Under Article 2 , first paragraph, of the National Ordinance on the 
Promotion of Integrity of Ministers, each minister is obligated to 
submit a written statement to the prime minister within thirty days 
aftel' acceptance of the office. The written statement must contain 
the business interests , assets , other ancillary positions and 
activities and the income or benefits from same ofthe minister and 
his spouse or partner and the business interests and other assets of 
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the minor children. 1 Assets are defined as immovable property, 
movable property , rights that can be measured in terms of money , 
liabilities and debts . For movable assets not exceeding a threshold 
value of NAf. 20,000 , na statement needs to be made. Assets not 
situated in Sint Maarten should also be specified , as weil as shares 
in an undivided estate or legacy. The financial and business 
interests of minor children should be stated because of parental 
authority and thus the control of the minister over these business 
and financ ia I interests. The min ister is res ponsi bIe for the 
accuracy of what is written in the statement. 

Based on the statements, the prime minister will decide which 
business interests, other ancillary positions and activities of the 
ministers are undesirable with a view to a proper performance of 
the duties as a minister or the preservation of impartiality and 
independence or the confidence therein . Under Articles 4 and 5, 
interim changes to the business interests , other ancillary positions 
and activities should be communicated immediately each time to 
the prime minister by written notice. Aftel' having been processed, 
the written statements will be filed with the Registrar of the Joint 
Court of Justice. 

b. The purpose of the statements 
The purpose of the written statements is to promate the integrity 
of ministers by avoiding undesirable ancillary positions and 
activities and business interests of ministers , on the one hand, and, 
on the other hand , by preventing unjust enrichment. In this 
context, the Council refers to a passage from the report "Doing the 
right things right"2. 

"The statements concern;ng Ihe list;ng of the assets al the 
beg;nn;ng and at Ihe end of the term of office serve as benchmarks 
that may be used as ev;dence for the cr;m;na/-Imll proceed;ngs ;n 
case of a (later) susp;c;on aga;nsl the (farmer) minister ". 

Therefore, it is important to fill out the statements in good faith. 

Ensuring the integrity is considered a sufficiently compeIling 
interest to justify restrictions on the right to privacy, as the 

I A minister is considered to have a partner, if the minister has shared a joint household 
with someone for at least one consecutive year. 

2 Doing (he righl Ihings righ(, final report of the Ethical Public Governance Committee , 
Philipsburg, Sint Maarten , July 12 , 2014 , recommendation 2.6. 
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democratic state is not credible without an ethical public 
administration. In connection with the aim of preventing unjust 
enrichment, the Public Prosecution Service is entitled under 
certain circumstances to inspect the statements concerning the 
a ssets of a min ister a nd hi s fa m i I y mem bers fi I ed w i th the 
Registrar of the Joint Court of Justice. 3 

e. Assessmenf by th e Couneil 
When assessing whether there are lIndesirabie interests , the 
Council wil! examine the written statements for compatibility with 
inter alia Articles 34 and 35 of the Constitution. Articles 34 and 
35 of the Constitution explicitly prohibit a number of positions 
and interests for ministers. Depending on the circumstances of the 
case, relations other than those mentioned in these Articles may 
also be lIndesirabie with a view to the impartiality and 
independence of the minister or the confidence therein. Whenever 
an administrator does not only perform his public duties as an 
administrator, but also holds or has other positions or interests, 
th ere may be a risk of a conflict of interests . The Explanatory 
Memorandum to the National Ordinance on the Promotion of 
Integrity of Ministers states that the decision-making process and 
decisions of a politica I office holder may not be influenced by 
personal interests; furthermore , the appearance of such influence 
should be avoided. In addition, the office of minister is so 
demanding and important th at the office requires the full 
commitment of the minister. Therefore , the minister should also 
give up his other positions and ancillary activities th at are 
undesirable with a view to a proper performance of the duties as a 
minister. 

For its advice , the Council will rely on the information provided 
in the written statements . It is presumed that these statements are 
filled out in good faith. In order to offer a careful advice and 
decision-making, Article 2 of the National Ordinance on the 
Promotion of lntegrity of Ministers requÏt'es th at the statements 
are filled out accurately , completely and clearly in accordance 
with the model of the written statements as laid down in the annex 
to the National Decree containing the Model Written Statement 
Ministers. 

3 Artiele 10 of the National Ordinance on the Promotion of lntegrity of Ministers. 
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Th e Coun c il also e mphasi zes th a t , regardin g th e inte rests of th e 
mini s t e rs (except for th e prim e mini s te r) , th e C oun c il onl y pl ays 
an advi sory role .4 Base d on Articl e 3, first para g raph , of the 
National Ordinance on th e Promotion of Integrity of Mini s te rs , th e 
decision on the undesirability of busin ess interests , oth er positions 
and ancillary activities is made by th e prim e minister. As aresuit 
of this d ecision , the ministe r concerned is obligated , based on 
Articl e 3, third paragraph , of th e National Ordinance on the 
Promotion of Integrity of Min isters , to take th e necessary 
m ea sures regarding a sse t m a nage m e nt or to g iv e up oth e r positions 
or ancill a ry activiti e s. If th e ministe r fails to do so , th e prim e 
minister is obligated to report this to Parliament. As the minister 
is politically accountabl e to Parliament, Parliam ent may call the 
minister to account in su ch cas es , based on its monitoring task. As 
a Hi gh COlll1cil of State , the Council also ensures the 
confidenti a l ity of the sta t e m e nts , and both th e Coun c i 1 mem bers 
and the secretariat of the Council of Advice fu lf ill the obligation 
of confidentiality as stated in Article 13 ofthe National Ordinance 
on the Promotion of Integrity of Ministers. 

2 . Opinion regardin g the financial and business interests 

Based on the statements provided to the Counci I, the Council 
reports that one minister could be considered to hold an 
undesirable participation within the meaning of Article 35, third 
paragraph , of the Constitution. This minister has stated that his 
wife owns a company. Based on Article 35 , third paragraph , ofthe 
Constitution, ministers may not directly or indirectly participate 
in, or be a director or supervisory director of any company 
domiciled or active in Sint Maartel1. The holding of shares in a 
corporation is not considered a participation in a company, unless 
the person concerned holds 25% of the shares together with his 
relatives by consanguinity or affinity up to the second degree. 

The statement of the minister concerned does not show the size of 
the shareho ldin g, nor whether the minister is married in 
community of property. If it concerns a marriage in community of 
property , the minister participates in a company through his wife, 
according to 1 :94, first paragraph, of the Civil Code of Sint 
Maarten . The Council is of the opinion that the minister does not 
comply with Article 35, third paragraph, of the Constitution, if the 
minister IS married In community of property, and the 

4 Under Artiele 3, sixth paragraph , the Council of Advice only plays a decisive role as 
regards the statement of the prime mini s ter. 
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shareholding in the company is equal to or g reater than 25%. If 
this is the case, th e COllllCil advis e s the prim e minister to urge th e 
minister concerlled to take th e necessary m easure s regarding his 
asse t management. 

As regards the other ministers , th e ir partners or spouses and minor 
children, the Council did not find any possibly undesirable 
business interests , other positions and ancillary activities, in the 
written statements. However , the Counci I notes that the financial 
and business interests of a spouse with whom no joint household 
is shared should also be specified. In addition , the Council noticed 
th at the place ofbirth and the address ofthe minister and the name 
of the wife are missing in some statements . The Council also 
advises to type the statements for reasons of clarity. 

The Council ' s decision on the business interests , ancillary 
positions and activities of the prime minister will follow after the 
COllllCil has received the advice of the General Audit Chamber in 
this regard. The request for advice to the General Audit Chamber 
by letter dated December 31,2015 (number RvA No. VV/220) was 
received by the General Audit Chamber on January 4, 2016. The 
General Audit Chamber will issue its advice to the Council within 
the statutory period of two weeks. 

3. Recommendations 

Finally, the Counci I is of the opinion that a lack of clarity exists 
in the procedure as described in the National Ordinance on the 
Promotion of Integrity of Ministers. Thus , administrative and 
procedlll'al rules regarding the transmission of written statements 
between the prime minister, the General Audit Chamber and the 
Council of Advice are lacking. Furthermore , there is no explicit 
obligation to decide within a certain period and to inform the 
minister concerned or the prime minister of the decision made. By 
defining this in a clear manner, the process can be completed 
expeditiously, and the right to privacy of the ministers can be 
better guaranteed. The Council asks that attent ion be paid to this. 

The Council also deems it desirabie to adjust the questions on the 
model of the written statements in such a way that the financial 
and business interests are reported as accurately and completely 
as possible. Furthermore, the National Ordinance on the 
Promotion of Integrity of Ministers contains an incorrect reference 
in Article 7. This Article refers to Article 3, fifth paragraph, 
second sentence, while the fifth paragraph of Article 3 only 
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conta in s one sentence. T he Counci l advises to correct t h e Nationa l 
Ordinance on the Promotion of Integrity of Ministers and the 
National Decree conta inin g the Model Written Statement 
Ministers insofar as the aforeme nti oned non-exhaustive points are 
conce rn ed and to check them for any other lack of c lar ity. 

4. Co nclu sion 

The Co un c il advises t he prime minister to take into account the 
comments in this advice. 

Thus adopted at the mee tin g of the Co un ci l of January 5, 2016 . 

The Sec re tary 
[wa s signed:] 

Mr. 1711' . A.G. Baly 
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Th e Vi ce-C hair 
[wa s signed:] 

Ms. 1111' . drs. M.C.C . Brooks
Sa lmon 
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